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Visual Artist Rights Act
Pub.L. 101-650, Title VI, § 603(a), Dec. 1, 1990, 104 Stat. 5128.

Effective Date: June 1, 1991
Primary Codification:
17 U.S.C.A. § 106A

§ 106A. Rights of certain authors to attribution and integrity

(a) Rights of attribution and integrity.--Subject to section 107 and independent
of the exclusive rights provided in section 106, the author of a work of visual art—

(1) shall have the right--
(A) to claim authorship of that work, and

(B) to prevent the use of his or her name as the author of any work of visual art
which he or she did not create;

(2) shall have the right to prevent the use of his or her name as the author of the work
of visual art in the event of a distortion, mutilation, or other modification of the work
which would be prejudicial to his or her honor or reputation; and

(3) subject to the limitations set forth in section 113(d), shall have the right--

(A) to prevent any intentional distortion, mutilation, or other modification of
that work which would be prejudicial to his or her honor or reputation, and any
intentional distortion, mutilation, or modification of that work is a violation of
that right, and

(B) to prevent any destruction of a work of recognized stature, and any
intentional or grossly negligent destruction of that work is a violation of that
right.

(b) Scope and exercise of rights.--Only the author of a work of visual art has the
rights conferred by subsection (a) in that work, whether or not the author is the
copyright owner. The authors of a joint work of visual art are coowners of the rights
conferred by subsection (a) in that work.

(c¢) Exceptions.—

(1) The modification of a work of visual art which is a result of the passage of time or
the inherent nature of the materials is not a distortion, mutilation, or other modification
described in subsection (a)(3)(A).

(2) The modification of a work of visual art which is the result of conservation, or of
the public presentation, including lighting and placement, of the work is not a
destruction, distortion, mutilation, or other modification described in subsection (a)(3)
unless the modification is caused by gross negligence.

(3) The rights described in paragraphs (1) and (2) of subsection (a) shall not apply to
any reproduction, depiction, portrayal, or other use of a work in, upon, or in any
connection with any item described in subparagraph (A) or (B) of the definition of “work




of visual art” in section 101, and any such reproduction, depiction, portrayal, or other
use of a work is not a destruction, distortion, mutilation, or other modification described
in paragraph (3) of subsection (a).

(d) Duration of rights.—

. .{1) With respect to works of visual art created on or after the effective date set forth
in section 610(a) of the Visual Artists Rights Act of 1990, the rights conferred by
subsection (a) shall endure for a term consisting of the life of the author.

(2) With respect to works of visual art created before the effective date set forth in
section 610(a) of the Visual Artists Rights Act of 1990, but title to which has not, as of
such effective date, been transferred from the author, the rights conferred by subsection
(2) shall be coextensive with, and shall expire at the same time as, the rights conferred
by section 106.

(3) In the case of a joint work prepared by two or more authors, the rights conferred
by subsection (a) shall endure for a term consisting of the life of the last surviving
author. ‘

(4) All terms of the rights conferred by subsection (a) run to the end of the calendar
year in which they would otherwise expire. : :

(e) Transfer and waiver.—

(1) The rights conferred by subsection (a) may not be transferred, but those rights
may be waived if the author expressly agrees to such waiver in a written instrument
signed by the author. Such instrument shall specifically identify the work, and uses of
that work, to which the waiver applies, and the waiver shall apply only to the work and
uses so identified. In the case of a joint work prepared by two or more authors, a waiver
of rights under this paragraph made by one such author waives such rights for all such
authors.

(2) Ownership of the rights conferred by subsection (a) with respect to a work of
visual art is distinct from ownership of any copy of that work, or of a copyright or any
exclusive right under a copyright in that work. Transfer of ownership of any copy of a
work of visual art, or of a copyright or any exclusive right under a copyright, shall not
constitute a waiver of the rights conferred by subsection (a). Except as may otherwise be
agreed by the author in a written instrument signed by the author, a waiver of the rights
conferred by subsection (a) with respect to a work of visual art shall not constitute a
transfer of ownership of any copy of that work, or of ownership of a copyright or of any
exclusive right under a copyright in that work.
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§ 101. Definitions

A “work of visual art” is--

(1) a painting, drawing, print, or sculpture, existing in a single copy, in a limited
edition of 200 copies or fewer that are signed and consecutively numbered by the
author, or, in the case of a sculpture, in multiple cast, carved, or fabricated sculptures of
200 or fewer that are consecutively numbered by the author and bear the signature or
other identifying mark of the author; or

(2) a still photographic image produced for exhibition purposes only, existing in a
single copy that is signed by the author, or in a limited edition of 200 copies or fewer
that are signed and consecutively numbered by the author.

A work of visual art does not include--

(A) (i) any poster, map, globe, chart, technical drawing, diagram, model, applied
art, motion picture or other audiovisual work, book, magazine, newspaper,
periodical, data base, electronic information service, electronic publication,
or similar publication;

(i) any merchandising item or advertising, promotional, descriptive,
covering, or packaging material or

container;

(iii) any portion or part of any item described in clause (i) or (11);
(B) any work made for hire; or
(C) any work not subject to copyright protection under this title.

§ 113. Scope of exclusive rights in pictorial, graphic, and sculptural works

(3Y(1) Toa casein whidh—

(A) a work of visual art has been incorporated in or made part of a building in
such a way that removing the work from the building will cause the destruction,
distortion, mutilation, or other modification of the work as described in section
106A(a)(3), and

(B) the author consented to the installation of the work in the building either
before the effective date set forth in section 610(a) of the Visual Artists Rights Act
of 1990, or in a written instrument executed on or after such effective date that is
signed by the owner of the building and the author and that specifies that
installation of the work may subject the work to destruction, distortion,
mutilation, or other modification, by reason of its removal,

then the rights conferred by paragraphs (2) and (3) of section 106A(a) shall not
apply.

(2) If the owner of a building wishes to remove a work of visual art which is a part of
such building and which can be removed from the building without the destruction,




distortion, mutilation, or other modification of the work as described in section
106A(a)(3), the author's rights under paragraphs (2) and (3) of section 106A(a) shall
apply unless--

(A) the owner has made a diligent, good faith attempt without success to notify
the author of the owner's intended action affecting the work of visual art, or

(B) the owner did provide such notice in writing and the person so notified failed,
within 9o days after receiving such notice, either to remove the work or to pay for
its removal.

For purposes of subparagraph (A), an owner shall be presumed to have made a diligent,
good faith attempt to send notice if the owner sent such notice by registered mail to the
author at the most recent address of the author that was recorded with the Register of
Copyrights pursuant to paragraph (3). If the work is removed at the expense of the
author, title to that copy of the work shall be deemed to be in the author.

(3) The Register of Copyrights shall establish a system of records whereby any author of
a work of visual art that has been incorporated in or made part of a building, may record
his or her identity and address with the Copyright Office. The Register shall also
establish procedures under which any such author may update the information so
recorded, and procedures under which owners of buildings may record with the
Copyright Office evidence of their efforts to comply with this subsection.
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Selected cases

Definitional exclusion:

Kelley v. Chicago Park District, 635 F.3d 290 (7th Cir. 2011) — “wildflower works” —
garden does not qualify as a copyrightable work, thus does not qualify as a work of
visual art.

Pollara v. Seymour, 344 F.3d 265 (2d Cir. 2003) — access to justice banner — does not
qualify as a work of visual art because of advertising nature.

Carter v. Helmsley-Spear, 71 F.3d 77 (2d Cir. 1995), cert. denied 116 S. Ct. 1824 (1996) -
works in lobby of office tower did not qualify because they were created as works made
for hire.

Lilly v. Stout, 384 F. Supp. 2d 83 (D.D.C. 2005) — photographs in case did not qualify as
a work of visual art because they were not created for exhibition purposes.

Cheffins v. Stewart, No. 3:09-CV-00130-RAM, 2011 WL 196932 (D. Nev. Jan. 20, 2011)
- La Contessa, “mobile, interactive replica of a 16th Century Spanish galleon” used at
Burning Man, did not qualify as a work of visual art because it was “applied art.”

Rights not Violated:

Scott v. Dixon, 309 F. Supp. 2d 395 (E.D.N.Y. 2004) - “Stargazer Deer” 52’ sculpture not
of “recognized stature” to qualify for protection against, and compensation for,
destruction.

Martin v. Walt Disney Internet Grp., No. 09CV1601-MMA, 2010 WL 2634695, at *5
(S.D. Cal. June 30, 2010), reproducing Plaintiff's photograph in magazine does not
implicate photographer’s attribution or integrity rights.

Rights (potentially) Violated:

MassMOCA v. v. Buchel, 593 F.3d 38 (1st Cir. 2010) — massive art installation gone
sideways. Rejecting modification claim but finding potential merit to attribution claim.
Also discusses remedies contemplated by statute.

Martin v. City of Indianapolis, 192 F.3d 608 (7th Cir. 1999) — Steel sculpture destroyed
by City, violation found and damages awarded.

Kent Twitchell v West Coast General Corp., 2008 WL 2189918 (C.D.Cal. 2008) (Verdict
and Settlement Summary) mural destroy- Settlement.

Whalen v. United Food & Commercial Workers Local 135, 2015 WL 4659213 (S.D. Cal.
Aug. 5, 2015)- building mural, plaintiff stated a cause of action, defendant’s 12(b)(6)
motion denied on the VARA claim.

Mural Cases:

Kammeyer v. Oneida Total Integrated Enterprises, 2015 WL 5031959 (C.D. Cal. Aug.
24, 2015)- bicentennial dam mural subject to limitations of section 113(d).
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